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“United States Department of State

N ,D.C. 20820
\.\.Iw"‘: f Fashingion, D.C '

July 17, 1969

Dear Mt. Chairmant ' . -

! understand that on rriday the Senate deleted sections 1il
and 112 fzom 8, 1160 and agreed to consider & substitute
section 111 offered by Benator Moynihan. The substitute
language would apply to U.S8. laws enacted on or after the date
~ of enactment .of this act, which prohibit all U,8. aesistance, . -
or-all assistance under a specified account, to any specific -
toreign region, country, goVernment, group or individual. The
provision would impose criminal penalties on U.8, Government 4
" employeoes who policit the provision of funde or material L
assistance by any foréign or domeptic entity, and prohibit the - " °°
provision of U.8, assistance to any third party, {f the funda -~ " .
or assistance would have the purpose or direct effoct of AR
. _turthering or carrying out tha "game or similar activities® for.. gt T
which asoistance i{s prohibited, Purthermore, this provision:
can be superseded only by a provision of law that ppoeificaily-
tepeals, modifies or superoedes it. ‘ - I

. e While we appreciate Sepator Moynihan's willingness to™
°  consider modifications of his ptevious proposals, the neov.:
- section 111 1o still unacceptably vague, impoosible to AT
"~ administer, and an impermissible intrusion on the President's
% . constitutlional pterogatives, Such & provision ip unneceosary
'3.7._ to achieve compliance with statutory limitatione on spondingi:i>
_Moreover, it would have a serious detrimental sffect on thaiiier
,conduct of U,8, diplomacy and the sdministration of U,8.uicric
e asgletance programs, and would unfairly expose VU.8. officialey "
% to potential criminal liability in cases where they would;have
35~ o £@ason t? beitcve thag their cgnguc:hxag.gngzzgtgg',szgﬁfﬁif
< Administration is strongly opposed to SWAZ
' racormend that the vtosgdcnt disapprove the bill if this i Tomis
"provision ie included. in final passage. - :

“r

-

_The_proposed amendment i eosentially an attempt to -.“xy::
prescribe to future Congresses what consagquénces should flov.
from any prohibition on sssistance which they may eh0090r32i$,
adopt. 1t is an attempt to convert all future assietanca.. .5
prohibitions into criminal statutes which encompass @ wide ~ ili-tusii i
tange of actione other than the provision of assistance to qu e

The ubno:ablo
Claiborne Fell, - -
- Senate Proreign nolaulonc°comn1ttoo
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country in question. There is abgolutely no need for such a
gt:{ision. U.S, assistance programa are already subject to the
nti-Deficiency Act and a host of other legisjlative and.
;:grlatory provieions, If in & particular future case Congrese
shes to adopt additional measures or to expand the scope of a
proTibition in a particular case, it should econsider suc
g::lgne in light of the specific circumstances it may be
solut?g with at that time, Bach Congress should craft {its own
) one, and not be hampered by the need specifically to undo
prior aweeping measures such as the current proposed amendment,

Futthermore, the language of the proposed amendme
e:tfemely,vague and would be virtually 1:poaalb1e to e ie
administer. It refers, for instance, to assistance to a thirzd
p?;ty or solicitation of funde where the "purpose or direct -
effect® would be te further or carry out "the same or similac
a:téréties s for which United States assictance {s
5 0 titeda But statutory prohibitions on agsistance usvally

0 g?bispectfy 8 series of activities for which sssistance is-
fro ted, and as a result the proposed amendment could be

nterpreted to apply to all activttfea for which v.8,
;:fistance_could have been provided but for the prohibition, - :
ehe'ezﬁgify‘?:1233.3125"‘§i’wgii forms of economic activity in -
_ ¢ & T el
political and governmental aetlvit;.mont forms of militlfy, o

™" The result would be to sanction -- in some instanc
| - 1
, g;éTinal penalties -- any encouragemant by v.8, Governmen:;th e
of iceze.oz employees (including members of Cengress) of any
ans :tancc by anyone for virtually any actf{vities in the = - - .. .-
. :gfchzied countty, and any U.8. assistance to a third country . .
rhic hae the direct effect of furthering any such act{vities. . -
bugs Yould neveraly inhibit any dialogue with governmentad oz .= .
. us:noea leaders of such a country, and in the caae of ..~ . - o
‘ ;-: stance to other countries, {t would be aimost {mposaible. to. . Ul
:fermino whether any particular assistance would have the .~ - - . . .
:1 ects prohibited. For example, economic -assistance of any - |
] st?aéizgggg.eggo:gno19hbor£n9 country could have a direct - - - o o
ata in propinsfect economic activity in the country to wh;gbp  S

T As a repult, this proposed amendment could have man R ~
?gg::;éz?le results probably not {ntended by its sponcog. _toi;A;:»:

-~ The annual Poreign Operations Appropriations Aet. |
tyglcally includes a prohibition (e, ..pgeegion %0 ogetho
1989 Act) on all assistance to a series of countries, .
. including Angola and cambodia, . gignificant economic aid to
4 country bordering any of these could well have a ditect
:gé:gi;ti:gdeggectd?n :conomig activity in the named
’ cor n
Bropooad anenaocord g1y could be seen as violating the
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. The 1989 roteign Operationse Appropriations Act
prohibita all spsistance to the Noriega regime in Panama,
1f that were teenacted in a later year, the propoeed
amendment could be interpreted to mean that we could do
nothing that would have a dizect stimulating effect on
aconomic activities in Panama 80 long as Noriega {8 in
control, Yet the United States obviously engages in
activities that have exactly that effect -- most notably
through our involvement in the operation of the Canal and
our maintenance of U.8, forces in Panama.

-- The Foreign Assistance Act prohibite assistance to
, a group of Communist countries (including Poland and
x Hungatry). If the pending International Coopezation Act of
. 1989 -- which effectively reanacts the roreign Assistance
B Act in modified form ~- is enacted into law, any attempt to
i'- - ancourage economic development in those countries through
B o others would be prohibited, We would, for inatance, have
= to distance ourselves completely from the effort to promote

development in Poland, '

" Most impottant, this proposed smendment would seciously
{mpaiz the President's ability to carry put his Constitutional
responsibility to conduct relations with foreign governments S
and to adminigter U.B8. asaistance programs. 1In affect, it R

~ would constitute a pervasive regqulation of the conduct of
dipiomatic conversations, which would be under the constant
shadow of the possible imposition of criminal or civil
liabllity if later deemed to further Aome prohibited activity
or to have some prohibited effect, This would apparaently be
8o, moreover, aven in the absence of any specific intent on the
individualts part to violate the law. The cams danger would be-
present in the administration of foreign assistance programs -
and sensitive {ntelligence contacts, These are matters o

- - assigned by the Constitution te the President, and congreas . . . . ..

© o+ ' cannot, and should not, attempt to hametring the President with =~ -

% . .. such overreaching and inappropriate prohibitions, (These .. - .. - ‘

¥ ~ constitutional aspects are dealt with at ?:oa:o: length in the .-

June 20 letter of the Justice Department. kP

In closing, I would simply state that the Becretary and. % - oo
| i are fully mindful of the concerns behind this proposal, You .
i 7. ean be confident that even if there were no prohibitione on the = -

' bookse ‘against the use of indireect means to take iilegal L

- actions, this kind of activity on the part of Administration
' officiales would never arise, By working togethetr we can ,

accomplish much more than would result from imposition of -

legielation that so threatens the proper rule of the executive,

T
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N IRAN-CONTRA PROVISION

-~ Moynihan substitute section 1]l (replacing 111/112) would: .

K o Impose criminal penalties on U.5. Government employees
| ' who solicit the provision of funds or material assistance
‘ C ' by any foreign or domestic entity and

prohibit provision of U.S. assistance to third party

- if funds ot assistance would have purpose or direct effect

. of furthering or carrying out *same or similar activities"
B for which assistance is prohibited by U.S. law, '

0 Apply to new U,S. laws (enacted on or after date of
this act), which prohibit all U,S. assistance, or all
;' - assistance under a specified account, to any specific
DA foreign region, country, government, group or individual;

- Appteciaté éénatot Moynihan's willingness to consider :
modifications of previous proposals but substitute still raises
- many—of previous concerns. : :

o Administration strongly opposes substitute; would
recommend President disapprove bill if this provision
included. '

o Such prohibitions are not needed to address the apparent .
concerns behind the provision. We are not in the business - -
of using indirect means to circumvent prohibitions.” = ..~

... '_- proposed provision is extremely vague and overbroad, - .

o Statutory prohibitions on assistance usually donot. - . .-
specify activities covered; in such a case, this provision ™
could be interpreted to cover all activities in the. .~ .
. specified country for which U.S. assistance might have . = -
- been provided. ‘ S 3 PR

oo . o This would sanction - in some cases with criminal .~~~ .- -
I : - penalties ~ any encouragement by U.S. government officers -~
L= - - -or employees (including members of Congress) of any. =
: v agssistance for virtually any activity in a specified
country, and any U.S. assistance to a third country which

has the direct effect of furthering any such activities, - — .

o For example, almost any significant economic aséiatance

to a neighboring third country could have a direct
stimulating effect on economy of named country.
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- o Could have many unintended results or could inhibit
apptopriate behavior, of particular concern where personal
criminal liability is at stake:

-- Annual Foreign Operations Appropriations Act
typically includes prohibition on all assistance to
series of countries, including Angola and Cambodia
(sec. 550 of 1989 Act). Significant economic aid to
bordering country could well have direct effect on
economy of named country, and thus be viewed as
violation,

-~ 1989 Foreign Operations Appropriations Act
prohibits all assistance to Noriega regime in Panama.
I1f reenacted in subsequent years, could mean U,S.
could do nothing that would stimulate Panama economy
while Noriega in control. Yet U,S. heavily engaged in
such activities -- e.g., Panama Canal and maintenance
of U,S. forces in Panama,

-- Foreign Assistance Act prohibits assistance to-
group of Communist countries (including Poland and
Hungary), If pending International Cooperation Act of
1989 is enacted (which effectively reenacts PAA in

modified form), any attempt to encourage economic
development in those countries through others would be
prohibited, Por example, we would have to distance
ourselves completely from effort to promote
development in Poland. :

-- Amendment attempts to prescribe to future Congresses

‘consequences of prohibition on assistance. In effect, it .
imposes sweeping criminal sanctions on every future assistance

:iprohibition;

0 In future cases Congress should decide in light of
specific circumstances whether to expand scope of
prohibition, S

- o0 Each Congress should craft its own solutions,'aqq;notfbei’”f“ :
hampered by the need specifically to undo. prior sweeping o
measures such as current proposed amendment. T

_ -- Amendment would seriously impair President's ability to
carry out his constitutional responsibilities. - ‘ oo

o Constitutes pervasive regulation of conduct of
diplomatic conversations, under shadow of possible
criminal or civil liability.

o0 Same as to administration of foreign assistance programs
and sensitive intelligence contacts.

o These matters are assigned to the President by the

constitution, and Congress should not attempt to intervene

with such overreaching and inappropriate prohibitions.
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